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Abstract
Among the various forms of legal liability there are many points of contact
reflected in their common goal - the encouragement of active members of society. Starting
from the statement - the independent nature of the various forms of legal liability does not
mean they are excluded - in what follows, given the legal autonomy of spheres of social
relations protected by various laws, we will consider disciplinary overlapping with other
forms of legal liability - criminal liability. Of course, this is possible only if the act
committed by the employee is both disciplinary and criminal. This form of accumulation
are possible without violating the principle of non bis in idem that since each of the
envisaged legal rules protect different social relations. In addition of this applying the same
principle prohibits two or more same kind sanctions for an unlawful action.
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Among the various forms of liability there are many common goals as
encouraging the society to have an active attitude, behaviour that contributes to the
continuous protection of social values and social relations development 2. Each
form of liability meets both preventive and educational functions, but the way it
influences people’s behaviour is depending on the importance of the social values
legally protected and their violation consequences.
Considering the autonomy of each domain of social relations, each one
protected by a different law3, we are going to analyze the disciplinary liability
overlapping with other forms of liability, starting from the following statement: the
independent nature of the various forms of legal liability doesn’t mean they
exclude each other. This is possible only if the culpable act of the employee is a
both disciplinary deviation (article 263 of the Labour Code), and harmful offence.
Without violating the principle of non bis in idem, all these forms of accumulation
are possible because the envisaged legal rules protect different social relations.
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Moreover, the principle prohibits only the application of two or more similar
penalties for the same act 4.
Both disciplinary and criminal liability is a result of committing illegal acts
that prejudice social values. Yet, there are some differences. The first one is based
on an employment contract and defends a specific social order (employment and
production level in units). The latter has a legal nature and defends primary values
and relations: sovereignty, independence and unity of the state, the person rights,
property and all rules of law. So, there is a similarity in terms of its generic nature
– defending the predetermined social order in a certain area of activity. There is
also a qualitative difference – the one regarding specificity and relative importance
of the protected relations, as well as the extent area of application 5.
Criminal liability is based on the principle of incrimination legality –
liability exists only for those acts which are expressly provided as crimes 6. As
opposed to that, disciplinary liability is established when a disciplinary deviation is
committed. Labour laws are limited in illustrating these cases. Both culpable crime
and misconduct are illegal and they have antisocial consequences. The social
danger degree and the jurisdiction is what differentiate them. So, same acts can be
either disciplinary or criminal, depending on the importance of the protected
object, the offence circumstances, the guilt type and intensity, the motive nature,
the consequences, prevention possibility. These elements corroborated to crime
characteristics establish the differentiated social danger and lead to final decision
regarding the right form of liability and the right sanction 7.
As a general principle, liability, whether criminal or disciplinary, is based
on the guilt of the one who offender. If in criminal law the guilt’s degree and its
form are relevant to the legal classification of the act, in criminal law these are
always criteria for sanction determination.
There is also a difference of regulation concerning the person’s ability
called to answer for their illegal disciplinary or criminal acts.
The accumulation of disciplinary and criminal liability 8 occurs when an
injurious act committed by an employee about his work, prejudices relations
protected by both criminal and labour law. This cumulus is based and justified by
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the autonomy of social relations protected by law9 and by the absence of generic
rules that forbid this10.
In this context, it’s important to remember article 52 paragraph 1 letter c of
the Labour code: individual employment contract may be suspended by the
employer (…) if he made a criminal complaint against the employee or this one
was prosecuted for criminal acts incompatible with his position, until the final
decision of the court. So, the employer is the one who decides whether or not the
individual employment contract is suspended11. The Constitutional Court was
asked to trigger a constitutional control12. The intimation stated that these
provisions are contrary to article 23, paragraph 11 of the Romanian Constitution,
since it violates the innocence presumption and the right to restrict employment,
even if article 52, paragraph 2 of the Labour code says that the innocent person
receives compensation. The court noticed that employer’s measure isn’t a decision
regarding the guilt or the innocence of the employee or a decision regarding
criminal liability. This is judicial authorities’ job. It was also pointed out that the
innocence presumption is a protection measure of individual freedom according to
article 23, paragraph 11 of the Romanian Constitution13. This rule is also applied in
criminal law and criminal procedure law as it has a constitutional nature. So, the
employer’s option to suspend the employment contract doesn’t break the innocence
presumption. The court also observed that article 41, paragraph 1 of the Romanian
Constitution doesn’t contravene to employment right, because the employee can be
hired on this period to another unit, on the other job.
So, in order to discuss the employment suspension as article 52 paragraph
1 provides, the following conditions must be fulfilled: a) the offence shall be in
relation to work and shall be incompatible with the post, otherwise the contract
suspension wouldn’t be justified; b) the employer shall make a criminal complaint
to the judicial authorities or the employee shall be sued, following victim’s referral
(other than the employer or ex officio). This measure isn’t disciplinary, but a legal
one which protects the unit from the illegal activity and further enlargement of its
bad consequences 14. According to article 52, paragraph 1, letter c of the Labour
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code, the employment contract suspension takes until the final court decision. This
involves prosecutor’s decisions during criminal investigation. The reason which
caused the suspension disappears when the employee is convicted. This is the
moment when the employer resumes his disciplinary powers 15. Article 52,
paragraph 2 of the Labour Code16 provides that the innocent employee resumes his
job and receives as compensation the salary and other rights that he had been
leaked by during the suspension. The theory17 mentioned that it isn’t about any
innocence, but about its inexistence. The law purpose is that of compensation by
cash equivalent, for the entirely damage caused to the employee.
Article 52, paragraph 1 of the Labour code must be interpreted as applying
not as denying like the good faith and good intention rules 18 say (actus
interpretandus est potius ut valeat quam ut pereat). Hence the idea that the
employer can take only one measure against his employee, who has committed
criminal acts, is that of employment suspension. Concluding, a disciplinary
sanction can’t be imposed before the employee’s guilt is proven by court’s
decision. So, the criminal law holds back disciplinary law19 as it does with the civil
law20.
The judicial practice21 decided that if criminal liability is triggered, it’s
impossible to cumulate it with other liability forms in the same time. Subsequently
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and fulfilling some conditions, the employer can suspend the employment contract
during the trial. Only after its end, when the guilt is established, the employer can
cumulate these two forms of liability. It was recently expressed 22 that if the
criminal liability wasn’t established, the dismissal decision is thoroughly issued as
long the two forms of liability have a different source (criminal liability under
criminal law violation and disciplinary liability under employment contract
breaking).
In literature23 it was expressed the idea of a subsequence, derivation and
inter-relationship, between the two forms of liability. So, once triggered, criminal
liability produces a suspension of the disciplinary one – the employer can’t initiate
disciplinary proceedings. Consequently it takes place the suspension or the
interruption of the limitation period of 30 days and 6 months within the penalty
shall be issued, provided by article 268, paragraph 1 of the Labour code 24.
Thus, if during the trial the employee is remanded for more than 30 days
under Criminal procedure code, the employer may order resignation due to the
worker, as article 61, letter b provides. We can’t talk here about a disciplinary
resignation.
If the employee isn’t sent to court25, the employment is maintained and the
employer is entitled to impose disciplinary sanctions for those who committed
disciplinary violations. There is no case of overlapping criminal and disciplinary
liability.
Depending on the court’s decision, the disciplinary part will be solved as
follows:
1. If the court decides that the offence exists, that it’s a crime and it was
committed by the defendant, it’s pronounced a sentence26 and we distinguish the
following situations:
 The employee is sentenced to prison and the employment contract is
automatically ceased as article 56, paragraph 1, letter g of the Labour code
provides. This solution is a logical and an efficient one27.
22
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 When the employment contract ceases, the employee is prohibiting
from exercising a profession or a post as a safety measure28 and or as an additional
punishment29, by the date of final court decision, as article 56, paragraph 1, letter i
of the Labour code provides. The Constitutional Court analyzed the exception of
unconstitutionality regarding these legal texts in relation with the principle of
human rights equality, and concluded that this means equal treatment for equal
cases. The Court mentioned the difference between additional and accessory
penalty. One of these is the execution period: while the first one is executed after
prison sentence is executed, after pardon (total or partial) or after imprisonment
prescription, the latter starts when the prison sentence is final and both end in the
same time (by full pardon or execution prescription). These differences are related
to various reasons that the legislator had by imposing these penalties: the
complementary ones to protect general or particular interests according to article
53 of the Constitution. Considering these arguments, is obvious the critics
groundlessness regarding to constitutional provisions that enshrines the right to
work, especially when article 56, paragraph 1, letter i of the Labour code,
corroborated with article 64, letter c of the Criminal code provide a post, a
profession or an activity “like the one used to commit the offence”.
 The employee is guilty by a crime in connection with its work and he’s
convicted by a final decision, without making it to fall into any of the situations
discussed above. In this case, the literature30, which we rally, said that the employer
also has the right to apply, by cumulus, disciplinary dissolution of the employment
contract according to article 61, letter a of the Labour code, for committing a
serious disciplinary offence. This is the only situation when we can talk about this
cumulus of liabilities, but the disciplinary one shall be applied only after the court
establishes the criminal one, as a consequence of it.
2. Criminal procedure code justifies the situation when the employee is
acquitted, based on the existing reasons 31. If the employee is acquitted because the
28

Banning an office or profession as a safety measure may be taken against the offender who
committed an offence under the criminal law because of the inability or other causes rendering
him unfit to occupy a certain position or to perform a profession, trade or other occupation in
order to prevent the commission of other acts in the future - Constantin Mitrache in Costică Bulai,
Filipas Avram, Constantin Mitrache, Penal institutions. Selective course for licensing exam
2006-2007 with latest amendments of the Criminal Code, Three Publishing House, Bucharest,
2006, p. 248.
29
Additional penalty of prohibition of certain rights, including the right to hold office, to exercise a
profession or trade or to engage in activity that was used to commit crime, constitutes a restrictive
of rights punishment, since a temporary ban involves the exercise of the rights referred to the
sentence, without thereby to produce permanent loss of ability to acquire these rights - Alexandru
Boroi, Criminal Law. General part according to the New Criminal Code, C.H.Beck Publishing
House, Bucharest, 2010, p. 385.
30
See Sanda Ghimpu, Alexandru Ţiclea, Labour Law. Revised and completed Edition, „Chance” SRL
Publishing and press house, Bucharest, 1995, p. 342. Same point of view was expressed in recent
literature - Ion Traian Ştefănescu, Theoretical and practical treaty.., cited work, p. 707; Alexandru
Ţiclea, Treaty…, Fourth Edition, cited work, p. 853.
31
For cases in criminal court acquittal of the defendant, see Article 10 lit. a-e Criminal Procedure
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act doesn’t exist32 or it wasn’t committed by him, if there aren’t proves that a
person committed the crime (as the article 16, letter c of the New Criminal
procedure code), the employee can’t be disciplinary sanctioned and the criminal
court decision has force of res judicata. The same solution is required when there is
a situation that removes the criminal nature of the act 33: legitimate defence,
necessity and others. Conversely, if the act was committed by the employee, but it
doesn’t have the constitutive elements of a crime – it’s not provided by criminal
law –, it isn’t a social danger or it isn’t guilty as required by law, he can be
disciplinary liable34.
3. If the criminal court pronounce the end of the trial of causes provided
by article 10, letters f-j of the Criminal procedure code, and article 16, letters e-j of
the New Criminal procedure law35, the employee may be disciplinary liable if the
act is a misconduct committed by him. If the employee’s death occurs, the
employment contract is ceased under article 56, paragraph 1, letter a of the Labour
code.
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